Horticulture Code of Conduct

Today’s program
• Background to the new Hort Code – how did we get here?
• What you need to know about the Hort Code
• Making it work on the ground

Background
First mandatory Code started May 2007 to regulate transactions between
growers and traders in the wholesale markets.
Widespread non-compliance due to:
• Incomplete coverage – pre-Code contracts, back-dated contracts.
• Lack of flexibility – did not reflect the reality of trading on the market floor
• Lack of penalties and enforcement
• Inadequate dispute resolution processes

What happened next?
• Government undertook a national review led by a grower and
a Barrister
• Surveyed growers & traders and went to a range of regions
across Australia.
• Government responded to the review – wholesalers and
growers met with Min. Anne Ruston

New Code – Key Outcomes
• No exemptions
• Increased flexibility with the method or formula for
calculating a price
• Penalties & infringement notices
• Improved dispute resolution process
• Still no coverage for supermarkets, exporters and processors
• Picks up packhouses and consolidators

New Code – Key Definitions
• grower means a person who grows horticulture produce for sale
• trader means an agent or a merchant.
• agent means a person who sells horticulture produce on behalf of a
grower to a person for a commission or fee
• merchant means a person who purchases horticulture produce
from a grower for the purpose of resale of that horticulture
produce, but does not include:
– a person who purchases the produce for export by that person;
or
– a person who purchases the produce for retail sale by that
person.

Required Documents
• Terms of Trade
• Horticulture Produce Agreement (HPA)
• Schedule

You can create your own HPA and schedule provided it complies
with the code.
Templates of these documents are available from:
o ACCC
o Growcom
o Fresh Markets Australia (FMA)

Terms of Trade
• General document that applies to all suppliers
• Should be publicly available e.g. website
• Helps you choose new wholesalers

Terms of Trade
Under the Code, Terms of Trade must specify:
•

If the trader is prepared to trade as an agent or a merchant, or both

•

Any requirements the trader has in respect of the delivery by a grower of
horticulture produce to the trader

•

Any requirements the trader has in respect of the quality of horticulture produce
delivered by a grower to the trader

•

Any circumstances in which the trader may reject horticulture produce delivered
by a grower, including the period, after receiving the produce, during which the
trader must notify the grower of the rejection of the produce and the
consequences of the rejection

•

If the trader is trading as an agent—the period within which the agent will pay to a
grower the proceeds of a sale of the grower’s horticulture produce by the agent

•

If the trader is trading as a merchant—the period within which the merchant will
pay a grower for the purchase of the grower’s horticulture produce

•

If the trader has insurance for horticulture produce under the trader’s control

Terms of Trade - Agents
In addition to the previous slide, wholesalers trading as agents must also specify:
•

The basis on which any commissions, fees and extra costs, payable in relation
to horticulture produce traded by the agent on a grower’s behalf, will be
charged (for example, on a percentage basis or a fixed basis)

•

Whether the payment of any commissions, fees and extra costs is contingent
on the sale of a grower’s horticulture produce or any other event or kind of
event; and

•

If payment of any commissions, fees and extra costs is contingent on an event
or a kind of event—the details of the event or the kind of event

•

If the agent is prepared to pursue payment for bad debts of the grower and, if
so, the terms applying to the pursuing of the payment.

Horticulture Produce Agreements (HPAs)
A trader and a grower can only trade in horticulture produce if they enter into a
contract called a HPA. If you trade without a HPA, you and the trader could face
penalties.
•

HPAs must be:
– In writing
– Accepted by both parties (Grower and Trader). Both parties must sign the Agreement
and retain copies of the agreement

•

You do not have to agree to a HPA provided by you by your trading partner and
should be able to negotiate your own terms

•

HPAs will need to be signed by both Grower and Trader by April 2018

Horticulture Produce Agreements (HPAs)
•

Traders must trade as an agent or a merchant under a single HPA. They can’t trade
as both.

•

Under the Code your HPA must include:
o
o
o
o
o
o
o
o

How you are to deliver your fruit and vegetables
Under what circumstances the trader can reject delivery
Any quantity and quality requirements
The FreshSpecs Produce Specifications or other specifications used to
determine quality
If a trader plans to pool horticulture produce, the quality requirements to
be pooled
When the trader must pay you
Whether an agent will pursue bad debt for you
How price (merchant) or commission (agent) will be calculated

Schedule
• Simple document – can be edited on a per
consignment basis (but don’t have to).
• Signing the schedule means you consent to the HPA
document.
Key areas to look out for:
o price
o payments
o services

Dispute Resolution
•

If you and a trader disagree over a HPA, you can resolve the dispute using any
process you and the trader want to.

•

However, the Code sets out a dispute resolution process. If you and the trader
commence this process, you must both participate in it.

•

You and the trader must first attempt to resolve the dispute.

•

If you cannot resolve the dispute after three weeks, then either of you can ask a
mediator to help you.

•

You and the trader must each pay half the costs of the mediator as well as you
own costs of attending the mediation, unless you agree otherwise.

•

The government has set up the Horticulture Mediation Adviser to assist with this
process.

Record Keeping

Key Areas – Produce Ownership

Key Areas – Delivery
• Make sure you understand clearly when and where delivery
takes place.
• Depending on your agreement delivery can affect:
- Transfer of ownership & risk
- Rejections/Returns
- Payment Terms (e.g. 14 days from delivery)
- Price reporting

Key Areas – Pricing in a Merchant Agreement
An amount to be agreed before or immediately on delivery.
Or
A method or formula for calculating a price
(additional reporting requirements).
Simple example formula based on final sale price
Payment to grower = A - S - D
Where A is the final sale price of the produce, S is the cost of services rendered
and D is any relevant deductions such as levy payments
This is just an example – you can negotiate a different formula that meets your
needs but they must specify the formula in the schedule
Differs from agency agreement in terms of transfer of ownership & GST
requirements

Key Areas – Merchant Reporting Requirements
The merchant must give the grower a statement for the reporting period,
specifying for the grower’s horticulture produce received by the merchant
during the reporting period:
•
•
•
•
•

the quality and quantity of the produce bought by the merchant
the date or dates of the purchases
the date on which the produce was delivered to the merchant.
the price paid for the produce
if the price for the produce was determined by a method or formula
specified in the horticulture produce agreement:
– the gross sale price of the produce
– the details of any produce not sold; and
– the details of any produce destroyed, or to be destroyed, and the
reason why the produce was, or is to be, destroyed

Key Areas – Agent Reporting Requirements
The agent must give the grower a statement for a reporting period, specifying
for the grower’s produce received by the agent during the reporting period:
•
•
•
•
•

the date on which the produce was delivered to the agent
the date or dates of the sale of the produce by the agent
the type and quantity of the produce sold;
the price received for the produce sold
details of each amount deducted by the agent from the sale price of the
produce
• details of any amounts of the produce not sold by the agent during that
period, including:
– the reasons why the produce was not sold
– details of any amounts of the produce destroyed by the agent, and the costs
incurred in destroying the produce
– details of any amounts of the produce held by the agent at the end of the
period.

Key Areas – Product Specifications
•

Under the Code, unless other specifications are included in your HPA the default product
specifications that measure product quality are FreshSpecs

“ the FreshSpecs Produce Specifications, or other specifications, that will be used to determine the
quality of the produce”
•

FreshSpecs are available to download from the FMA website

•

FreshSpecs include a minimum Food Safety/QA standard of HACCP

•

Other Food Safety/QA requirements may appear in your HPA e.g.
By 1 January 2019 growers supplying wholesalers will need to be certified to:
– Freshcare Code of Practice Food Safety and Quality; or
– GLOBALG.A.P. Integrated Farm Assurance; or
– Safe Quality Food (SQF).

Key Areas – Good Faith
• The Code includes and obligation for both Growers and Traders to deal in
“Good Faith”
“ Good faith requires parties to an agreement to exercise their powers
reasonably and not arbitrarily or for some irrelevant purpose. Certain conduct
may lack good faith if one party acts dishonestly, or fails to have regard to the
legitimate interests of the other party.”

Transition Period

ACCC’s Role
•

The ACCC regulates the Code and is responsible for ensuring people understand it
and comply with it.

•

The ACCC can seek penalties or issue infringement notices if certain sections of the
Code are breached.

•

The ACCC can also require parties covered by the Code to produce documents
they are required to keep, generate or publish under the Code. They can assess
the information contained within those documents to ensure both parties are
complying with the Code.

•

When the ACCC receives a report of a potential breach of the Code they will assess
the conduct in line with the principles of our Compliance and Enforcement policy
to determine whether they wish to direct resources to the investigation of the
conduct.

•

There are a range of enforcement options, including issuing warnings, investigating
the conduct, issuing infringement notices or commencing legal proceedings.

Frequently Asked Questions
Q: Do I need a HPA? Why?
A: Yes. A HPA is required under the Code and trading without a HPA could mean that both the Grower
and the Trader are subject to penalties.
Q: I am a Grower, can I negotiate my agreement with my Trader?
A: Yes. HPA’s should not be issued by either a Grower or a Trader on a ‘take it or leave it’ basis.
Q: I am a Grower can I write my own HPA and provide it to my Trader?
A: Yes. Template agreements are available should you wish to complete your own. Remember, HPA’s
need to be negotiable regardless of who provides the agreement.
Q: How do I know if my agreement is Code compliant?
A: Seeking legal advice will assist in ensuring your agreement is compliant. Alternatively templates are
available. It is possible to view the full Code online and ensure your HPA complies with the requirements
set out in the Code.

Q: I am a Grower and I haven’t received a HPA from a Trader, what do I do?
A: Following the April 2018 deadline, all transactions between Growers and Traders should only occur if
there is a signed HPA in place. It is both the Grower and the Traders responsibility to make sure they are
Code compliant, so you may wish to; talk further with the Trader to address Code compliance, write your
own HPA and provide to the Trader or even seek out a new Code compliant Trader.

Where to get advice
• ACCC Website
• Seek formal legal advice
• Talk to your industry association:
Growers: vegetablesWA, Pomewest, WA Potatoes, WA Citrus
Traders: MarketWest, Fresh Markets Australia

vegetablesWA Office
08 9486 7515

Claire McClelland
Market Development Manager
claire.mcclelland@vegetableswa.com.au
0477 477 044

Why HortConnectWA
Average age of horticulture
grower is over 50 – indicates that
there is a number of younger
people who will be taking over
family run operations

Historical fragmentation of the
horticulture industry can be
addressed by engaging with
younger stakeholders from a
whole of horticulture approach

Current groups focus on different
industry sectors (i.e. broadacre)
so there is not currently a
networking group available to
the horticulture industry

A number of funded
opportunities for young
horticulture professionals are
available. A targeted distribution
list/group would help WA
professionals access these

Power of networking –
sometimes its not what you
know but who you know

A very brief history
vegetablesWA works
with WA Potatoes, WA
Citrus and Pomewest
to collaborate on
group

Request to
vegetablesWA for
young horticulture
group to be
established

vegetablesWA
approaches WA
Farmers to align with
AgConnectWA

HortConnectWA is
established

First
HortConnectWA
members sign up

Launch of
HortConnectWA at
WA Horticulture
Update

Why is this important?
• Attracting and retaining talent to agriculture, particularly horticulture is
challenging.
• Experience in providing R&D and education extension has shown that
growers learn by networking with other growers – often across
commodities
• Professional networks are important; young horticulture professionals
need to have access to these networks to excel
• We need to foster the next generation of industry leaders
• Sometimes you need to take a break from work and have some fun

2018 Activities
HortConnectWA Brunch – 26 October
The first official HortConnectWA Brunch invites members and industry stakeholders to come together and celebrate
young agriculture professionals.
Key note speaker for this event will be the Naked Farmer.

vegetablesWA Industry Summit – 25-26 October 2018
HortConnectWA members are invited to attend the vegetablesWA industry summit including farm tour and
afternoon conference. Conference speaker sessions include updates on Ag tech, production and marketing.
Following speaker sessions there will be a cocktail networking event.

Heart of WA (WA Farmers Event)
HortConnectWA members are eligible to attend Heart of WA for discounted member (AgConnectWA)
Prices
Annual End of Year Cocktail Party – 3 December 2018
Annual social event to celebrate the end of the year.

2019 Activities
• Regional Workshops
• HortConnectWA Brunch
• vegetablesWA Industry Summit
• DPIRD Horticulture Update

• Annual End of Year Cocktail Party
HortConnectWA Members are also able to receive member rates to the
following AgConnectWA events hosted by WA Farmers
• Annual Cocktail Party – January 2019
• Heart of WA – September 2019

Membership Model & Benefits

